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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Steven W. Mosher, President

Population Research Institute, Inc.

1190 Progress Drive, Suite 2D

Front Royal, VA 22530 OCT -6 2009

RE: MURG6173
Population Research Institute, Inc.
Dear Mr. Mosher:

On February 12, 2009, the Federal Election Commission notified you, as President of
Population Research Institute, Inc., of a complaint alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act"). A copy of the complaint was
forwarded to you at that time.

Upon further review of the allegations contained in the complaint, and information
supplied by you, the Commission, on September 25, 2009, voted to dismiss this matter. The
Factual and Legal Analysis, which more fully explains the Commission’s decision, is enclosed
for your information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).

If you have any questions, please contact William Powers, the attorney assigned to this
matter, at (202) 694-1650.

bylukeP

cConnell
istant General Counsel
Enclosure

Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Population Research Institute, Inc. MUR: 6173

L INTRODUCTION

This matter arises from a complaint alleging that the Population Research Institute, Inc.
(“PRI” or “Respondent™) violated 2 U.S.C. § 441b by using corporate resources to prepare and
distribute an electronic newsletter expressly advocating the election of presidential candidate
John McCain, resulting in an “illegal corporate expenditure.” Complaint at 1-2. The Respondent
admits sending its Weekly Briefing electronic newsletter on October 30, 2008, but asserts that the
costs of the communication were de minimis and claims that the newsletter qualifies for the Act’s
“press exemption.” Response at 3-7.'
[I. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

PRI is a 501(c)(3) nonprofit corporation registered in Virginia. See Response at 1; see
also Population Research Institute, Inc., IRS Form 990 (2006), available at

http://www.guidestar.org/FinDocuments/2007/541/819/2007-541819935-0415de52-9.pdf. PRI

! The response also argued that emails are not “public communications” under 11 C.F.R. § 100.26 and, as a

result, its electronic newsletter cannot constitute an impermissible corporate “expenditure” under the Act. See
Response at 3. While emails are exempt from the definition of “public communication,” and thus the provisions of
the Act incorporating that term (i.e., federal election activity, electioneering comnnications, coordinated
communications, disclaimers, definition of an “agent” of a state or local candidate, allocation rules for spending by
separate segregated funds) would not apply, see Internet Communications, 71 Fed. Reg. 18,589, 18,591-92, 18,596-
97 (Apr. 12, 2006), the Act and Cominission regulations do not limit the definitions of “expenditure” or
“independent expenditure” to “public communications.” See 2 U.S.C. §§ 431(9)(A), 431(17); 11 C.F.R. §§ 100.16,
100.111. Therefore, the fact that the Weekly Briefing may not have been a public communication does not affect
whether it is an expenditure or contribution under the Act.



28044252702

MUR 6173 (PRI Inc.)
Factual and Legal Analysis
Page 2 of 6

states that it is “a research organization dedicated to publishing information to debunk population
myths, expose misleading claims and programs, emphasize the valuc of people, promote
profamily attitudes and encourage programs to help the poor” and that it “pursues this mission
principally through research and publication.” See Response at 4; see also 2006 Form 990,
Statement of Exempt Purpose.

On October 30, 2008, PRI emailed and posted on its website an electronic newsletter

entitled “PR] Weekly Briefing - Vote as if Lives Depend on It,” which is reproduced below.
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PRI Weekly Briefing - Vote as if Lives Depend on [t
From: pridpop.org

Sent: Thu 10/30/0R 2.54 IM

To:

iy

Next Tuesday. the voters will arguably delermine, by their cholce of candidates, tha fate ol the pro-
life cause for @ generation. Tha differences batween the candidates on the Life issues could not bs
more dramalic. We st PRI would like to urge each and every one of you to vaie n this clocton—and to
voto pro-lifa.

Staven Mosher

Vote as If Lives Depend on It - Because They Do

by Colin Mason

On Tuescay, we will paruzipata in a historic electon,

The stakes are hwgh, and tho campaga hard-fought. Already i staas like No«th Caralina and Florda, early
voting has drawn record-smash.ng crevads. The nation’s volers are engaged in this alaction 1o @ degroa raro
in Ametizan hisloty ardd pro-ife volers musl piay ther part it 's of paramount -1g:ortance that valuges volers

go lo %e voting bocth on Nuvember 47, and inat thay brng thewr pro-ife convizticns with them.

There aré stark differencos botween the two canhidates on the Ide .ssues. Joha LcCain has 3 perfect pro-
lifo voting record in tus yoors in tho Senate, ant has chosen a commulied socic! conservatvg as his runrung
mate. Barack Obama, for his part, has a record of consisiontly voung aganst the unbom Hig radical stanco
in favor of aborton is illusirotad by his insistenca, at a Plannud Paronthocd funicion, tha! on the
“fundamental 13sug” of cholce, he "will not yield and Plannod Parenthood will nat yield.®

If glecled, John McCain would If elactad, 8arack Obama woulc!:

« Ve the so-called Freedom of « Sign into [3w lha so-called Fraedom
Choice Acl,” which would avetiuin of Choxa Act.”
any and alf 'E"km' on gbortion. » Preside ovir a gavernmen:
including parantal consent laws, domnatud by tho pany of aburion,
wailing poriods, informnod cansent puttng both the executva and the
lzws ang tha hku. tegisiative branches in the hands of 3

o Sarve as a check on the Congrass, single party
where a pro-abortioh majority o Apponl justicas on tha basis of thew
dominatas bolly tha Housa and tha 'Hmpa'|y.‘ rathor than on Ihet
Senate. adharence lo the onginal iztent of the

v Appoint stncl constructionist justices Foundors.
to bve Supreme Coun, who less kkely o Issue Exocutive Orders wiich
1o csstort the meaning of the promole M cause of aborvon, and
Constitudon W sarve heir poltical increasa its numbers
anc "eclogical ends. . « Volo any pwo-hi2 laws and

¢ Issue Executve Orders which protict amendmants that reached his desk.
and delend innocent human life. .S W 3 w0 presiden: wio

+ Sign pro-ifa laws and amandments shates h 5 -feterminaton I promole
into [aw, thus entouraging abortion . dermand withou
Congressional pro-hlees to work cn
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behall of such lagsiaton restriclions.

s Enpy e support of a staunchly pro-
fe vice pres dent

This is. for tha pro-ifa movemont, a wascrshed olection. N the pro-ife canddalu wins, he will be able to
protect our goins of pasi decadus, and ensure [hat the federal judiciary is poog.lec by ;udgss who vall not
legislate Irom lhe banch. If the pro-aboilion candidate wins, nal only will all of c-ur pamns bs undone,
aborllon-on-domand wiil ba writlen into nationa faw.

Spresd the word. Gat involved. And on Noveinber 4™ vote s il millions of live:. depend on | Because they
do.

Vale pro-ife.

Coflr Magun lg Director 0f Media Productiun at PRI

300 up lce tre Weekly Bile'ing Herg

Veds Contact Coan Ma-an
Enan tyadiapor)
{842 €52-5243 ast 202

167 200 7 Population Rede s sh inuute Ponnission 13 “acvint granted
Retsli - mas walddy Zredt 10Qurod

PRI iy o S0T(CKI) weucatona DIGaMZEUON. i § s WLeaS LRe 10 MBIk 2 a1 -Om i ten Ay a4t 0 10 PRI,
pledse 50 16 uwr Donstwns Paje. S dongleens (of dr 5°30) e woicumed a9 §5¢7cSiptod

The jro e Pojwintion Rosomen Instilule 1§ dedicaled 10 £nAng human
rights sl ses COMMIRSS €1 1IN0 NENa of lamdy plancr 3.” ané 13 enar
counler- produclive suctsl mu Mic raradigns presmisod on the mth ol
“ovet po;niplasn © Find us il ww'w pop.org

PRI, I°() Box 1559, Freint Royal, VA 22630 USA  Phone; 540.622-5240

| FRRRRRRERERASS S e e

Clex Mer of you do A0t want 20 recuive furllier emals,

See Complaint Attachment 1; see also Response at 2, 6 n.4. PRI allegedly sent this
communication to any person who signed up to receive its newsletter on its website and did not
limit distribution to its restricted class. See Complaint at 2, PRI acknowledges disseminating the
newsletter, but claims that it was part of its regular electronic newsletter, the Weekly Briefing,
which it has published continuously for over ten years. See Response at 2, 4-6. In addition, PRI
states that it has removed the October 30, 2008, Weekly Briefing from its website as a

precautionary measure. See id. at 6, n.4.
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B. Legal Analysis

The Act prohibits corporations from making contributions or expenditures from their
general treasury funds in connection with any election of any candidate for Federal office.

2 U.S.C. § 441b(a).? The Act defines “contribution” and “expenditure” to include any gift of
money or “anything of value” made for the purpose of influencing any election for Federal office.
2 U.S.C. § 431(8}(AX(i), (9)(AXi). In determining whether a corporation makes an cxpenditure,
the Commission analyzes whether the communication at issue expressly advocates the election or
defeat of a clearly identified federal candidate. See 11 C.F.R. § 100.22. Under the
Commission’s regulations, a communication expressly advocates the election or defeat of a
clearly identified candidate when, among other things, it “uses phrases such as ‘vote Pro-Life’...
accompanied by a listing of clearly indentified candidates described as ‘Pro-Life.””. 11 C.F.R.

§ 100.22(a).

The exhortation in PRI's October 30, 2008, Weekly Briefing to “vote pro-life,” also
identifies a candidate with the “perfect pro-life voting record.” This clearly constitutes express
advocacy, as defined in Section 100.22(a) and by the Supreme Court in FEC v. Massachusells
Citizens for Life. 479 U.S. 238(1 986).3 For this reason, an analysis of this communication

under section 100.22(b) is unnecessary.

2 The constitutionality of the Act's prohibition on corporate expenditures is a question currently pending before the
Supreme Court. See Citizens Uniied v. Fed. Election Comm 'n, No. 08-205 (U.S. reargued Sep. 9, 2009).

3 In MCFL, a nonprofit organization prepared and distributed a “Special Edition” before the September 1978
primary elections. The front page of the publication was headlined “EVERYTHING YOU NEED TO KNOW TO
VOTE PRO-LIFE,” and admonished readers that “{n]o pro-life candidate can win in November without your vote in
September.” “VOTE PRO-LIFE” was printed in large bold-faced letters on the back page, and a coupon was
provided to be clipped and taken to the polls to remind voters of the name of the “pro-life” candidates. See /d. at
243, Additionally, the “Special Edition” flyer identified candidates for each state and federal office in
Massachusetts, identified their positions on three pro-life issves, and placed an asterisk and a photograph next to
candidates who maintained a “100% pro-life voting record.” See id. at 243-44. The Supreme Court concluded that
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Although PRI's newsletter contains express advocacy, and therefore is a corporate
expenditure under the Commission’s regulations, the costs of producing this newsletter were de
minimis. The complaint acknowledges that the cost of the newslelter may be “relatively little,”
Complaint at 2, and the response estimates (hat the value of the stafl time used to produce the
newsletter was no more than $35.00. See Response at 7. As the Commission has noted in its
Explanation and Justification relating to Internet Communications, “there is virtually no cost
associated with sending e-mail communications, even thousands of ¢-mails to thousands of
recipients. ...” See 71 Fed. Reg. at 18,596 (explaining why email is not a form of “general
public political advertising™).

Therefore, because of the de minimis nature of the activity, the Commission dismisses
this matter in an exercise of prosecutorial discretion as outlined in Heckler v. Chaney, 470 U.S.

821 (1985).

The [MCFL Special Edition Newsletter] cannot be regarded as a mere discussion
of public issues that by their nature raise the names of certain politicians.
Rather, it provides in effect an explicit directive: vote for these (named)
candidates. The fact that this message is marginally less direct than “Vote for
Smith” does not change its essential nature. The Edition goes beyond issue
discussion to express electoral advocacy.

Id. at 249,




